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Candace	
  Hawkins,	
  Esq.	
  
Dispute	
  Resolu8on	
  and	
  Policy	
  Specialist	
  

Colorado	
  Department	
  of	
  Educa8on	
  
Excep8onal	
  Student	
  Services	
  Unit	
  

Dispute  Resolution  101	
	


November	
  4,	
  2013	
  

§ Provide	
  informa8on	
  about	
  available	
  dispute	
  resolu8on	
  
processes	
  in	
  special	
  educa8on	
  

	
  

§ Snapshot	
  of	
  each	
  process	
  	
  
§ Highlight	
  key	
  differences	
  	
  
	
  

§ Please	
  feel	
  free	
  to	
  ask	
  ques8ons	
  about	
  these	
  processes,	
  but	
  
understand	
  that	
  I	
  cannot	
  provide	
  legal	
  advice.	
  

Purpose  of  Webinar	


§ Conflict	
  defined:	
  Folger,	
  Poole,	
  &	
  Stutman	
  (2000)	
  	
  
§ Interdependence,	
  incompaBbility,	
  and	
  interference	
  
§ Conflict	
  is	
  inevitable	
  
§ Conflict	
  can	
  be	
  managed	
  construcBvely	
  or	
  destrucBvely	
  

§ Common	
  symptoms	
  of	
  nega8ve	
  conflict	
  
§ Fractured	
  trust	
  
§ Lack	
  of	
  communicaBon	
  
§ PercepBons	
  narrow	
  and	
  harden	
  
§ PosiBon	
  v.	
  Interest	
  statements	
  
§ Focus	
  is	
  on	
  “winning”	
  
§ Use	
  of	
  personal	
  aNacks,	
  blaming,	
  and	
  threats	
  

A  few  words  about  conflict.  .  .	
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§ Effec8ve	
  communica8on	
  skills	
  help	
  clarify	
  points	
  of	
  concern	
  
and	
  assist	
  in	
  problem-­‐solving.	
  
§ Know	
  yourself	
  and	
  stay	
  student-­‐centered	
  
§ Focus	
  on	
  the	
  present	
  
§ Communicate	
  your	
  perspecBve	
  clearly	
  
§ PrioriBze,	
  plan,	
  and	
  pracBce	
  
§ AcBvely	
  listen	
  to	
  all	
  members	
  of	
  the	
  IEP	
  team	
  to	
  learn	
  their	
  
perspecBve	
  

§ Ask	
  open-­‐ended	
  quesBons	
  and	
  seek	
  clarificaBon	
  
§ Bring	
  an	
  open	
  mind	
  and	
  ideas/opBons	
  

A  few  words  about  communication…	


Informal  Dispute  Resolution	


§  Ques8ons	
  and	
  concerns	
  about	
  student’s	
  
programming?	
  	
  

	
  
§  Speak	
  with	
  Teacher	
  
§  Request	
  IEP	
  team	
  meeBng	
  
§  Contact	
  Special	
  EducaBon	
  Director	
  

§  CDE	
  informal	
  dispute	
  resolu8on	
  protocol:	
  	
  	
  
Encourage	
  parents	
  to	
  aNempt	
  resolving	
  a	
  dispute	
  by	
  first	
  
contacBng	
  the	
  special	
  educaBon	
  director.	
  

Formal  Dispute  Resolution  Options  
under  IDEA	


§  Media8on:	
  34	
  CFR	
  §	
  300.506	
  
§  State	
  Complaint:	
  34	
  CFR	
  §§	
  300.151-­‐300.153	
  
§  Due	
  Process	
  Complaint:	
  34	
  CFR	
  §§	
  300.507-­‐300.516	
  

Addi8onal	
  informa8on	
  on	
  dispute	
  resolu8on,	
  including	
  
regula8ons,	
  brochures	
  and	
  model	
  forms	
  are	
  available	
  on	
  
CDE	
  website	
  at:	
  h]p://www.cde.state.co.us/spedlaw	
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§ Sec8on	
  504	
  claims,	
  including	
  harassment	
  and	
  discrimina8on.	
  
May	
  file	
  complaint	
  with	
  OCR.	
  

§ Personnel	
  decisions	
  made	
  by	
  school	
  administra8on.	
  	
  See	
  CDE	
  
grievance	
  policy.	
  

§ Criminal	
  charges	
  or	
  8ckets	
  filed	
  against	
  student	
  by	
  school	
  
personnel.	
  

§ Abuse	
  and	
  neglect	
  

MaAers  not  covered  by  IDEA  	


YEAR	
   MEDIATION	
   STATE	
  
COMPLAINT	
  

DUE	
  PROCESS	
  

2013	
  (YTD)	
   34	
   11	
   12	
  

2012	
   36	
   14	
   24	
  

2011	
   51	
   13	
   20	
  

2010	
   41	
   18	
   22	
  

CO  
Dispute  
Resolution  
Numbers	


§ Problem-­‐solving	
  process	
  facilitated	
  by	
  a	
  neutral	
  mediator	
  
that	
  requires	
  the	
  par8es	
  to	
  work	
  together	
  towards	
  a	
  
mutually	
  agreeable	
  solu8on.	
  	
  

§ Voluntary	
  and	
  free	
  to	
  both	
  par8es.	
  

§ Wri]en	
  agreements	
  are	
  enforceable	
  in	
  state	
  or	
  district	
  court.	
  

§ Discussions	
  during	
  media8on	
  are	
  confiden8al	
  and	
  may	
  not	
  
be	
  used	
  as	
  evidence	
  in	
  a	
  subsequent	
  state	
  or	
  due	
  process	
  
complaint.	
  

            Mediation	
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§  In	
  Colorado,	
  only	
  a	
  parent	
  or	
  public	
  agency	
  may	
  request	
  
media8on.	
  ECEA	
  Rule	
  2.33	
  

§ Media8on	
  can	
  be	
  used	
  to	
  resolve	
  any	
  dispute	
  under	
  Part	
  B	
  of	
  
IDEA	
  as	
  long	
  as	
  the	
  parent	
  has	
  not	
  revoked	
  consent	
  for	
  
provision	
  of	
  services	
  or	
  failed	
  to	
  provide	
  ini8al	
  consent	
  for	
  
services.	
  

§ Media8on	
  may	
  be	
  requested	
  by	
  contac8ng	
  the	
  media8on	
  
coordinator	
  at	
  (303)	
  866-­‐6889	
  or	
  by	
  faxing	
  a	
  media8on	
  
request	
  form	
  to	
  (303)	
  866-­‐6767.	
  

Mediation	


§ Quickest	
  potenBal	
  resoluBon,	
  easiest	
  process	
  to	
  iniBate	
  and	
  navigate	
  

§ Least	
  adversarial	
  

§ IDEA	
  maNers	
  that	
  cannot	
  be	
  subject	
  of	
  due	
  process	
  hearing	
  may	
  be	
  
subject	
  of	
  mediaBon.	
  

§ ParBes	
  have	
  more	
  control	
  in	
  the	
  process	
  and	
  decision	
  making.	
  

§ Agreements	
  made	
  in	
  mediaBon	
  may	
  be	
  more	
  creaBve,	
  broad	
  and	
  
workable	
  than	
  remedies	
  available	
  through	
  state	
  and	
  due	
  process	
  
complaint.	
  

Key  differences  between  mediation  and  
state  or  due  process  complaint.	


	
  
	
  
Individuals	
  or	
  organiza8ons	
  who	
  believe	
  that	
  a	
  public	
  agency	
  
responsible	
  for	
  the	
  provision	
  of	
  special	
  educa8on	
  services	
  is	
  not	
  
in	
  compliance	
  with	
  state	
  (ECEA)	
  and	
  federal	
  (IDEA)	
  regula8ons	
  
may	
  file	
  a	
  signed	
  wri]en	
  complaint	
  with	
  CDE.	
  	
  
	
  

State  Complaint	
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§ A	
  state	
  complaint	
  must	
  include:	
  

§ 	
  A	
  statement	
  that	
  the	
  public	
  agency	
  has	
  violated	
  a	
  requirement	
  of	
  
Part	
  B	
  of	
  IDEA,	
  its	
  implemenBng	
  regulaBons,	
  or	
  a	
  special	
  educaBon	
  
law	
  found	
  in	
  ECEA	
  that	
  occurred	
  not	
  more	
  than	
  one	
  year	
  prior	
  to	
  
the	
  date	
  the	
  complaint	
  is	
  filed	
  with	
  CDE.	
  

	
  
§ The	
  facts	
  on	
  which	
  the	
  statement	
  is	
  based:	
  Who,	
  what,	
  when,	
  and	
  
how.	
  	
  May	
  include	
  documentaBon,	
  such	
  as	
  IEP,	
  that	
  supports	
  the	
  
allegaBon.	
  

State  Complaint	


§  State	
  complaint	
  must	
  include	
  (cont’d)	
  

§ Signature	
  and	
  contact	
  informaBon	
  for	
  the	
  person	
  filing	
  the	
  complaint;	
  

§ If	
  alleging	
  violaBons	
  with	
  respect	
  to	
  a	
  specific	
  child:	
  the	
  child’s	
  name	
  and	
  
address,	
  and	
  a	
  proposed	
  resoluBon	
  to	
  the	
  dispute;	
  

§ Complaint	
  must	
  be	
  filed	
  with	
  the	
  Special	
  EducaBon	
  Director	
  of	
  the	
  public	
  
agency	
  at	
  the	
  same	
  Bme	
  it	
  is	
  filed	
  with	
  CDE.	
  	
  

§ Model	
  forms	
  and	
  state-­‐level	
  complaint	
  procedures	
  available	
  at	
  
h]p://www.cde.state.co.us/spedlaw	
  

State  Complaint	


§ What	
  does	
  this	
  process	
  look	
  like	
  and	
  how	
  long	
  does	
  it	
  
take?	
  
§ Response	
  (15	
  days)	
  and	
  Reply	
  (10	
  days)	
  
§ Interviews	
  and	
  on-­‐site	
  invesBgaBon	
  
§ Extensions	
  of	
  60-­‐day	
  Bmeline	
  
§ ExcepBonal	
  circumstances	
  
§ MediaBon	
  

§ Final	
  decision	
  and	
  appeal	
  

State  Complaint	
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§ A	
  due	
  process	
  hearing	
  may	
  be	
  used	
  to	
  resolve	
  any	
  dispute	
  
related	
  to	
  the	
  iden8fica8on,	
  evalua8on,	
  educa8onal	
  
placement,	
  or	
  the	
  provision	
  of	
  a	
  free	
  appropriate	
  public	
  
educa8on	
  (FAPE)	
  for	
  a	
  specific	
  child.	
  

§ Only	
  parents,	
  students	
  who	
  have	
  reached	
  the	
  age	
  of	
  majority,	
  
or	
  a	
  public	
  agency	
  may	
  request	
  a	
  due	
  process	
  hearing.	
  

§ Due	
  process	
  hearings	
  are	
  conducted	
  by	
  ALJs	
  who	
  are	
  trained	
  in	
  
special	
  educa8on	
  law.	
  

      Due  Process  Hearing	


§ Model	
  forms	
  available	
  on	
  CDE	
  website	
  for	
  filing	
  a	
  due	
  process	
  
complaint.	
  	
  	
  

§ Due	
  process	
  complaint	
  must	
  be	
  filed	
  with	
  CDE	
  and	
  the	
  Special	
  
EducaBon	
  Director	
  of	
  the	
  AdministraBve	
  Unit.	
  	
  

§ CDE	
  has	
  two	
  business	
  days	
  to	
  forward	
  a	
  due	
  process	
  complaint	
  to	
  
the	
  Office	
  of	
  AdministraBve	
  Courts	
  (OAC).	
  

§ OAC	
  conducts	
  the	
  due	
  process	
  hearings.	
  

Due  Process  Complaint	


Resolu8on	
  mee8ng:	
  
15	
  days	
  from	
  no8ce	
  to	
  the	
  AU	
  and	
  before	
  hearing	
  may	
  be	
  held.	
  

§ Not	
  required	
  if	
  parBes	
  jointly	
  waive	
  or	
  agree	
  to	
  use	
  mediaBon.	
  
§ Consequences	
  for	
  failing	
  to	
  convene	
  or	
  parBcipate	
  in	
  resoluBon	
  
meeBng.	
  

	
  
Resolu8on	
  Period:	
  30	
  days	
  
	
  
Hearing	
  and	
  final	
  decision:	
  45	
  days	
  from	
  end	
  of	
  30	
  day	
  resoluBon	
  
period,	
  unless	
  extended	
  by	
  ALJ	
  at	
  the	
  request	
  of	
  either	
  party.	
  

Due  Process  Timelines  and  
Requirements	
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§ Dispute	
  must	
  involve	
  parental	
  disagreement	
  with	
  disciplinary	
  
placement,	
  manifesta8on	
  determina8on,	
  or	
  belief	
  by	
  an	
  AU	
  
that	
  maintaining	
  student	
  in	
  current	
  placement	
  is	
  substan8ally	
  
likely	
  to	
  result	
  in	
  injury	
  to	
  student	
  or	
  others.	
  

§ Expedited	
  8melines:	
  
§ ResoluBon	
  meeBng:	
  7	
  days	
  
§ Hearing:	
  20	
  school	
  days	
  
§ Decision:	
  10	
  days	
  from	
  hearing	
  

Expedited  Due  Process	


§ Time	
  period	
  for	
  filing	
  the	
  complaint	
  
§ Due	
  Process(2	
  yrs)/	
  State	
  Complaint	
  (1	
  yr)	
  

§ Formality	
  of	
  process	
  
§ Who	
  may	
  file	
  
§ SC	
  allows	
  nonparents	
  and	
  organizaBons	
  to	
  file	
  

§ Subject	
  maNer	
  
§ SC	
  allows	
  broader	
  subject	
  maNer	
  for	
  dispute,	
  including	
  ability	
  to	
  file	
  on	
  
behalf	
  of	
  a	
  group	
  of	
  students	
  

§ Remedies	
  available	
  
	
  

Key  differences  between  state    
and  due  process  complaints	


§ CDE	
  website:	
  h]p://www.cde.state.co.us/spedlaw	
  
§ CADRE	
  website:	
  
h]p://www.direc8onservice.org/cadre/parent/
matrixCMK.cfm	
  

§ OSEP	
  2013	
  Dispute	
  Resolu8on	
  Guidance	
  Memo:	
  
h]p://www.direc8onservice.org/cadre/pdf/
OSEP_Q&A_memo7-­‐23-­‐13.pdf	
  

Dispute  Resolution  Resources	



