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Handout E-1

IDEA 2004’s Final Regulations

SEA Responsibility, Opportunity to Examine Records,
and Parent Participation in Meetings

§300.500 Responsibility of SEA
and other public agencies.

Each SEA must ensure that each
public agency establishes, main-
tains, and implements procedural
safeguards that meet the require-
ments of §§300.500 through
300.536.

(Authority: 20 U.S.C. 1415(a))

§300.501 Opportunity to examine records;
parent participation in meetings.

(a) Opportunity to examine records. The parents of
a child with a disability must be afforded, in
accordance with the procedures of §§300.613
through 300.621, an opportunity to inspect and
review all education records with respect to—

(1) The identification, evaluation, and educa-
tional placement of the child; and

(2) The provision of FAPE to the child.

(b) Parent participation in meetings. (1) The
parents of a child with a disability must be af-
forded an opportunity to participate in meetings
with respect to—

(i) The identification, evaluation, and educa-
tional placement of the child; and

(ii) The provision of FAPE to the child.

(2) Each public agency must provide notice
consistent with §300.322(a)(1) and (b)(1) to
ensure that parents of children with disabilities
have the opportunity to participate in meetings
described in paragraph (b)(1) of this section.
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be discussed at a later meeting,.

(3) A meeting does not include
informal or unscheduled conversa-
tions involving public agency per-

sonnel and conversations on issues
such as teaching methodology,
lesson plans, or coordination of
service provision. A meeting also
does not include preparatory activi-
ties that public agency personnel
engage in to develop a proposal or
response to a parent proposal that will

(c) Parent involvement in placement decisions. (1)
Each public agency must ensure that a parent of
each child with a disability is a member of any
group that makes decisions on the educational
placement of the parent’s child.

(2) In implementing the requirements of
paragraph (c)(1) of this section, the public agency
must use procedures consistent with the proce-
dures described in §300.322(a) through (b)(1).

(3) If neither parent can participate in a meeting
in which a decision is to be made relating to the
educational placement of their child, the public
agency must use other methods to ensure their
participation, including individual or conference
telephone calls, or video conferencing.

(4) A placement decision may be made by a
group without the involvement of a parent, if the
public agency is unable to obtain the parent’s
participation in the decision. In this case, the
public agency must have a record of its attempt to
ensure their involvement.

(Authority: 20 U.S.C. 1414(e), 1415(b)(1))

(continued on next page)_{»
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SEA Responsibility, Opportunity to Examine Records,
and Parent Participation in Meetings

§300.613 Access rights.

(a) Each participating
agency must permit parents
to inspect and review any
education records relating to
their children that are col-
lected, maintained, or used
by the agency under this part.
The agency must comply with
a request without unnecessary
delay and before any meeting
regarding an IEP, or any hearing
pursuant to §300.507 or §§300.530 through
300.532, or resolution session pursuant to
§300.510, and in no case more than 45 days after
the request has been made.

(b) The right to inspect and review education
records under this section includes—

(1) The right to a response from the participat-
ing agency to reasonable requests for explanations
and interpretations of the records;

(2) The right to request that the agency provide
copies of the records containing the information
if failure to provide those copies would effectively
prevent the parent from exercising the right to
inspect and review the records; and

(3) The right to have a representative of the
parent inspect and review the records.

(c) An agency may presume that the parent has
authority to inspect and review records relating to
his or her child unless the agency has been ad-
vised that the parent does not have the authority
under applicable State law governing such matters
as guardianship, separation, and divorce.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c))
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§300.614 Record of access.

Each participating agency must
keep a record of parties obtaining
access to education records
collected, maintained, or used
under Part B of the Act (except
access by parents and authorized
employees of the participating
agency), including the name of the
party, the date access was given, and
the purpose for which the party is
authorized to use the records.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c))

§300.615 Records on more than one child.

If any education record includes information
on more than one child, the parents of those
children have the right to inspect and review only
the information relating to their child or to be
informed of that specific information.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c))

§300.616 List of types and locations of
information.

Each participating agency must provide parents
on request a list of the types and locations of
education records collected, maintained, or used
by the agency.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c))

(continued on next page)_{»
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SEA Responsibility, Opportunity to Examine Records,
and Parent Participation in Meetings

§300.617 Fees.

(a) Each participating agency may
charge a fee for copies of records
that are made for parents under
this part if the fee does not effec-
tively prevent the parents from
exercising their right to inspect and
review those records.

(b) A participating agency may not
charge a fee to search for or to retrieve
information under this part.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c))

§300.618 Amendment of records at parent’s
request.

(a) A parent who believes that information in
the education records collected, maintained, or
used under this part is inaccurate or misleading or
violates the privacy or other rights of the child
may request the participating agency that main-
tains the information to amend the information.

(b) The agency must decide whether to amend
the information in accordance with the request
within a reasonable period of time of receipt of
the request.

(c) If the agency decides to refuse to amend the
information in accordance with the request, it
must inform the parent of the refusal and advise
the parent of the right to a hearing under
§300.619.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c))
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§300.619 Opportunity for a hearing.

The agency must, on request, provide an
opportunity for a hearing to challenge
information in education records to
ensure that it is not inaccurate, mislead-
ing, or otherwise in violation of the
privacy or other rights of the child.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c))

§300.620 Result of hearing.

(a) If, as a result of the hearing, the agency
decides that the information is inaccurate, mis-
leading or otherwise in violation of the privacy or
other rights of the child, it must amend the
information accordingly and so inform the parent
in writing.

(b) If, as a result of the hearing, the agency
decides that the information is not inaccurate,
misleading, or otherwise in violation of the
privacy or other rights of the child, it must inform
the parent of the parent’s right to place in the
records the agency maintains on the child a
statement commenting on the information or
setting forth any reasons for disagreeing with the
decision of the agency.

(c) Any explanation placed in the records of the
child under this section must—

(1) Be maintained by the agency as part of the
records of the child as long as the record or
contested portion is maintained by the agency;
and

(2) If the records of the child or the contested
portion is disclosed by the agency to any party,
the explanation must also be disclosed to the

party.
(Authority: 20 U.S.C. 1412(a)(8); 1417(c))
(continued on next page)—“
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SEA Responsibility, Opportunity to Examine Records,
and Parent Participation in Meetings

§300.621 Hearing procedures.

A hearing held under §300.619
must be conducted according to the
procedures in 34 CFR 99.22.

(Authority: 20 U.S.C. 1412(a)(8);
1417(c))

§300.622 Consent.

(a) Parental consent must be obtained before
personally identifiable information is disclosed to
parties, other than officials of participating agen-
cies in accordance with paragraph (b)(1) of this
section, unless the information is contained in
education records, and the disclosure is autho-
rized without parental consent under 34 CFR part
99.

(b)(1) Except as provided in paragraphs (b)(2)
and (b)(3) of this section, parental consent is not
required before personally identifiable informa-
tion is released to officials of participating agen-
cies for purposes of meeting a requirement of this
part.

(2) Parental consent, or the consent of an
eligible child who has reached the age of majority
under State law, must be obtained before person-
ally identifiable information is released to officials
of participating agencies providing or paying for
transition services in accordance with
§300.321(b)(3).

(3) If a child is enrolled, or is going to enroll in
a private school that is not located in the LEA of
the parent’s residence, parental consent must be
obtained before any personally identifiable
information about the child is released between
officials in the LEA where the private school is
located and officials in the LEA of the parent'’s
residence.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c))
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§300.623 Safeguards.

(a) Each participating agency must
protect the confidentiality of personally
identifiable information at collection,
storage, disclosure, and destruction
stages.

(b) One official at each participating
agency must assume responsibility for
ensuring the confidentiality of any
personally identifiable information.

(c) All persons collecting or using personally
identifiable information must receive training or
instruction regarding the State’s policies and
procedures under §300.123 and 34 CFR part 99.

(d) Each participating agency must maintain,
for public inspection, a current listing of the
names and positions of those employees within
the agency who may have access to personally
identifiable information.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c))

§300.624 Destruction of information.

(a) The public agency must inform parents
when personally identifiable information col-
lected, maintained, or used under this part is no
longer needed to provide educational services to
the child.

(b) The information must be destroyed at the
request of the parents. However, a permanent
record of a student’s name, address, and phone
number, his or her grades, attendance record,
classes attended, grade level completed, and year
completed may be maintained without time
limitation.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c))

(continued on next page)_}»
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SEA Responsibility, Opportunity to Examine Records,
and Parent Participation in Meetings

§300.625 Children’s rights.

(a) The SEA must have in effect S
policies and procedures regarding the \ L
extent to which children are afforded
rights of privacy similar to those
afforded to parents, taking into
consideration the age of the child and
type or severity of disability.

(b) Under the regulations for FERPA
in 34 CFR §99.5(a), the rights of parents
regarding education records are trans-
ferred to the student at age 18.

(c) If the rights accorded to parents under Part
B of the Act are transferred to a student who
reaches the age of majority, consistent with
§300.520, the rights regarding educational records
in §§300.613 through 300.624 must also be
transferred to the student. However, the public
agency must provide any notice required under
section 615 of the Act to the student and the
parents.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c))

§300.322 Parent participation.

(a) Public agency responsibility—general. Each
public agency must take steps to ensure that one
or both of the parents of a child with a disability
are present at each IEP Team meeting or are
afforded the opportunity to participate, includ-
ing—

(1) Notifying parents of the meeting early
enough to ensure that they will have an opportu-
nity to attend; and

(2) Scheduling the meeting at a mutually agreed
on time and place.

(b) Information provided to parents. (1) The notice
required under paragraph (a)(1) of this section
must—
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(i) Indicate the purpose, time, and
location of the meeting and who will be
in attendance; and

(ii) Inform the parents of the
provisions in §300.321(a)(6) and (c)
(relating to the participation of other

individuals on the IEP Team who have

knowledge or special expertise about
the child), and §300.321(f) (relating to
the participation of the Part C service
coordinator or other representatives of
the Part C system at the initial IEP Team meeting
for a child previously served under Part C of the
Act).

(2) For a child with a disability beginning not
later than the first IEP to be in effect when the
child turns 16, or younger if determined appropri-
ate by the IEP Team, the notice also must—

(i) Indicate—

(A) That a purpose of the meeting will be the
consideration of the postsecondary goals and
transition services for the child, in accordance with
§300.320(b); and

(B) That the agency will invite the student; and

(ii) Identify any other agency that will be
invited to send a representative.

(c) Other methods to ensure parent participation. If
neither parent can attend an IEP Team meeting,
the public agency must use other methods to
ensure parent participation, including individual
or conference telephone calls, consistent with
§300.328 (related to alternative means of meeting
participation).

(d) Conducting an IEP Team meeting without a
parent in attendance. A meeting may be conducted
without a parent in attendance if the public

(continued on next page)—“
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SEA Responsibility, Opportunity to Examine Records,
and Parent Participation in Meetings

agency is unable to convince the parents that they (e) Use of interpreters or other action, as appropriate.
should attend. In this case, the public agency The public agency must take whatever action is
must keep a record of its attempts to arrange a necessary to ensure that the parent understands
mutually agreed on time and place, such as— the proceedings of the IEP Team meeting, includ-
ing arranging for an interpreter for parents with

(1) Detailed records of telephone calls made or deafness or whose native language is other than
attempted and the results of those calls; English.

(2) Copies of correspondence sent to the (f) Parent copy of child’s IEP. The public agency
parents and any responses received; and must give the parent a copy of the child’s IEP at

. .. no cost to the parent.
(3) Detailed records of visits made to the

parent’s home or place of employment and the (Authority: 20 U.S.C. 1414(d)(1)(B)(i))
results of those visits.
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Handout E-2

IDEA 2004’s Final Regulations

Prior Notice and Electronic Mail

§300.503 Prior notice by the public agency;
content of notice.

(a) Notice. Written notice that meets the re-
quirements of paragraph (b) of this section must
be given to the parents of a child with a disability
a reasonable time before the public agency—

(1) Proposes to initiate or change the identifica-
tion, evaluation, or educational placement of the
child or the provision of FAPE to the child; or

(2) Refuses to initiate or change the identifica-
tion, evaluation, or educational placement of the
child or the provision of FAPE to the child.

(b) Content of notice. The notice required under
paragraph (a) of this section must include—

(1) A description of the action proposed or
refused by the agency;

(2) An explanation of why the agency proposes
or refuses to take the action;

(3) A description of each evaluation procedure,
assessment, record, or report the agency used as a
basis for the proposed or refused action;

(4) A statement that the parents of a child with
a disability have protection under the procedural
safeguards of this part and, if this notice is not an
initial referral for evaluation, the means by which
a copy of a description of the procedural safe-
guards can be obtained;

(5) Sources for parents to contact to obtain
assistance in understanding the provisions of this
part;

(6) A description of other options that the IEP
Team considered and the reasons why those
options were rejected; and
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(7) A description of other factors that are
relevant to the agency’s proposal or refusal.

(c) Notice in understandable language. (1) The
notice required under paragraph (a) of this sec-
tion must be—

(i) Written in language understandable to the
general public; and

(ii) Provided in the native language of the
parent or other mode of communication used by
the parent, unless it is clearly not feasible to do
sO.

(2) If the native language or other mode of
communication of the parent is not a written
language, the public agency must take steps to
ensure—

(i) That the notice is translated orally or by
other means to the parent in his or her native
language or other mode of communication;

(ii) That the parent understands the content of
the notice; and

(iii) That there is written evidence that the
requirements in paragraphs (c)(2)(i) and (ii) of
this section have been met.

(Authority: 20 U.S.C. 1415(b)(3) and (4),
1415(c)(1), 1414(b)(1))

§300.505 Electronic mail.

A parent of a child with a disability may elect to
receive notices required by §§300.503, 300.504,
and 300.508 by an electronic mail communica-
tion, if the public agency makes that option
available.

(Authority: 20 U.S.C. 1415(n))
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The Department’s Model Form:
Prior Written Notice

Available online at: http://idea.ed.gov/static/modelForms

138 -0 PRIOR WRITTEN NOTICE

Under 34 CFR §300.503(a), the school district must givie you a written notice
(information received in writing), whenever the school district: (1) Proposes to begin or
change the identification, evaluation, or educational placement of your child or the
provision of a free appropriate public education (FAPE) to vour child; or (2) Refuses to
begin or change the identification, evaluation, or educational placement of your child or
the provision of FAPE to your child. The required content under 34 CFR §300.503(b) is
listed below in this model form. The school district must provide the notice in
understandable language (34 CFR §300.503{c)).

This model farm provides a format that States and/or school districts may choose to
adopt to construct the form that they will use to provide that notice. The school district
will need to insert the required child- and situation-specific information, and must inform
parents, as part of the notice, that they have protection under the procedural safeguards
of Part B of the IDEA.

PRIOR WRITTEN NOTICE UNDER PART B OF THE IDEA

+ Description of the action that the school district proposes or refuses to take:

+  Explanation of why the school district is proposing or refusing to take that action:

+  Description of each evaluation procedure, assessment, record, or report the school
district used in deciding to propose or refuse the action:

+  Description of any other choices that the Individualized Education Program (IEF)
Team considerad and the reasons why those choices were rejected:

+ Description of other reasons why the school district proposed or refused the action:

L5, Department of Education Mesdel Form: Pricr Written Matics

oiice of Speclal Education and Rehabiitative Servicss,
Ciffice of Special Education Programs

Han g
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The Department’s Model Form: Prior Written Notice

L HPRIOR WRITTEN NoOTICE | 2 |

* Resources for the parents to contact for help in understanding Part B of the IDEA:

+ |f this notice is not an initial referral for evaluation, how the parent can obtain a
copy of a description of the procedural safeguards:
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Handout E-4

IDEA 2004’s Final Regulations

Procedural Safeguards Notice and Consent

§300.504 Procedural safeguards notice.

(a) General. A copy of the procedural safe-
guards available to the parents of a child with a
disability must be given to the parents only one
time a school year, except that a copy also must be
given to the parents—

(1) Upon initial referral or parent request for
evaluation;

(2) Upon receipt of the first State complaint
under §§300.151 through 300.153 and upon
receipt of the first due process complaint under
§300.507 in a school year;

(3) In accordance with the discipline proce-
dures in §300.530(h); and

(4) Upon request by a parent.

(b) Internet Web site. A public agency may place
a current copy of the procedural safeguards notice
on its Internet Web site if a Web site exists.

(c) Contents. The procedural safeguards notice
must include a full explanation of all of the
procedural safeguards available under §300.148,
§§300.151 through 300.153, §300.300, §§300.502
through 300.503, §§300.505 through 300.518,
§300.520, §§300.530 through 300.536 and
§§300.610 through 300.625 relating to—

(1) Independent educational evaluations;
(2) Prior written notice;

(3) Parental consent;

(4) Access to education records;

(5) Opportunity to present and resolve com-
plaints through the due process complaint and
State complaint procedures, including—
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(i) The time period in which to file a com-
plaint;

(ii) The opportunity for the agency to resolve
the complaint; and

(iii) The difference between the due process
complaint and the State complaint procedures,
including the jurisdiction of each procedure, what
issues may be raised, filing and decisional
timelines, and relevant procedures;

(6) The availability of mediation;

(7) The child’s placement during the pendency
of any due process complaint;

(8) Procedures for students who are subject to
placement in an interim alternative educational
setting;

(9) Requirements for unilateral placement by
parents of children in private schools at public
expense;

(10) Hearings on due process complaints,
including requirements for disclosure of evalua-
tion results and recommendations;

(11) State-level appeals (if applicable in the
State);

(12) Civil actions, including the time period in
which to file those actions; and

(13) Attorneys’ fees.

(d) Notice in understandable language. The notice
required under paragraph (a) of this section must
meet the requirements of §300.503(c).

(Approved by the Office of Management and
Budget under control number 1820-0600)

(Authority: 20 U.S.C. 1415(d))

(over) -}»
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Procedural Safeguards Notice and Consent

§300.9 Consent.

Consent means that—

(a) The parent has been fully informed of all
information relevant to the activity for which
consent is sought, in his or her native language, or
other mode of communication;

(b) The parent understands and agrees in
writing to the carrying out of the activity for which
his or her consent is sought, and the consent
describes that activity and lists the records (if any)
that will be released and to whom; and

(c)(1) The parent understands that the grant-
ing of consent is voluntary on the part of the
parent and may be revoked at anytime.

(2) If a parent revokes consent, that revocation
is not retroactive (i.e., it does not negate an action
that has occurred after the consent was given and
before the consent was revoked).

(Authority: 20 U.S.C. 1414(a) (1) (D))

§300.504(c): Listing of Specific Sections
Included in the Procedural Safeguards Notice

Editor’s Note: The provisions at §300.504(c) list the contents of the procedural safeguards notice. They
also refer to many other provisions of IDEA. For example, the procedural safeguards notice must include a
full explanation of prior written notice. Where, in IDEA, would you find the regulatory requirements for
prior written notice? This chart below (which continues on the next page, too) tells you. It's provided as
handy cross-reference to relevant other parts of the regulations.

Text of §300.504(c)

Where to Find What’s Referenced

(c) Contents. The procedural safeguards notice
must include a full explanation of all of the
procedural safeguards available under §300.148,
§§300.151 through 300.153, §300.300, §§300.502
through 300.503, §§300.505 through 300.518,
§300.520, §§300.530 through 300.536 and
§§300.610 through 300.625 relating to—

(1) Independent educational evaluations;

(2) Prior written notice;

(3) Parental consent;

NICHCY: www.nichcy.org
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§300.502 Independent educational evaluation

§300.503 Prior notice by the public agency;
content of notice

§300.300 Parental consent ———»

(continued on next page)‘{‘
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Procedural Safeguards Notice and Consent

Text of §300.504(c)

Where to Find What’s Referenced

(4) Access to education records;

(5) Opportunity to present and resolve
complaints through the due process complaint
and State complaint procedures...

(6) The availability of mediation;

(7) The child’s placement during the
pendency of any due process complaint;
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§300.610 Confidentiality

§300.611 Definitions

§300.612 Notice to parents

§300.613 Access rights

§300.614 Record of access

§300.615 Records on more than one child

§300.616 List of types and locations of
information

§300.617 Fees

§300.618 Amendment of records at parent’s
request

§300.619 Opportunity for a hearing
§300.620 Result of hearing

§300.621 Hearing procedures

§300.622 Consent

§300.623 Safeguards

§300.624 Destruction of information
§300.625 Children’s rights

§300.507 Filing a due process complaint

§300.508 Due process complaint

§300.509 Model forms

§300.510 Resolution process

§300.151 Adoption of State complaint
procedures

§300.152 Minimum State complaint procedures

§300.153 Filing a complaint

§300.506 Mediation

§300.518 Child’s status during proceedings
§300.533 Placement during appeals ——»

(continued on next page)_{»
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Procedural Safeguards Notice and Consent

Text of §300.504(c) Where to Find What’s Referenced
(8) Procedures for students §300.530 Authority of school personnel
who are subject to placement in an §300.531 Determination of setting
interim alternative educational setting; §300.532 Appeal

§300.533 Placement during appeals

§300.534 Protections for children not determined
eligible for special education and related
services

§300.535 Referral to and action by law
enforcement and judicial authorities

§300.536 Change of placement because of
disciplinary removals

(9) Requirements for unilateral §300.148 Placement of children by parents
placement by parents of children in when FAPE is at issue
private schools at public expense;

(10) Hearings on due process complaints, §300.511 Impartial due process hearing
including requirements for disclosure §300.512 Hearing rights
of evaluation results and recommendations; §300.513 Hearing decisions
§300.514 Finality of decision; appeal; impartial
review

§300.515 Timelines and convenience of hearings
and reviews

(11) State-level appeals §300.514 Finality of decision; appeal; impartial
(if applicable in the State); review
§300.515 Timelines and convenience of hearings
and reviews

(12) Civil actions... §300.516 Civil action

(13) Attorneys’ fees §300.517 Attorneys’ fees
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Independent Educational Evaluation (IEE)

§300.502 Independent educational
evaluation.

(a) General. (1) The parents of a child with a
disability have the right under this part to obtain
an independent educational evaluation of the
child, subject to paragraphs (b) through (e) of
this section.

(2) Each public agency must provide to parents,
upon request for an independent educational
evaluation, information about where an indepen-
dent educational evaluation may be obtained,
and the agency criteria applicable for independent
educational evaluations as set forth in paragraph
(e) of this section.

(3) For the purposes of this subpart—

(i) Independent educational evaluation means an
evaluation conducted by a qualified examiner
who is not employed by the public agency re-
sponsible for the education of the child in ques-
tion; and

(ii) Public expense means that the public agency
either pays for the full cost of the evaluation or
ensures that the evaluation is otherwise provided
at no cost to the parent, consistent with §300.103.

(b) Parent right to evaluation at public expense. (1)
A parent has the right to an independent educa-
tional evaluation at public expense if the parent
disagrees with an evaluation obtained by the
public agency, subject to the conditions in para-
graphs (b)(2) through (4) of this section.

(2) If a parent requests an independent educa-
tional evaluation at public expense, the public
agency must, without unnecessary delay, either—

(i) File a due process complaint to request a
hearing to show that its evaluation is appropriate;
or
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(ii) Ensure that an independent educational
evaluation is provided at public expense, unless
the agency demonstrates in a hearing pursuant to
§§300.507 through 300.513 that the evaluation
obtained by the parent did not meet agency
criteria.

(3) If the public agency files a due process
complaint notice to request a hearing and the
final decision is that the agency’s evaluation is
appropriate, the parent still has the right to an
independent educational evaluation, but not at
public expense.

(4) If a parent requests an independent educa-
tional evaluation, the public agency may ask for
the parent’s reason why he or she objects to the
public evaluation. However, the public agency
may not require the parent to provide an explana-
tion and may not unreasonably delay either
providing the independent educational evaluation
at public expense or filing a due process com-
plaint to request a due process hearing to defend
the public evaluation.

(5) A parent is entitled to only one indepen-
dent educational evaluation at public expense
each time the public agency conducts an evalua-
tion with which the parent disagrees.

(c) Parent-initiated evaluations. If the parent
obtains an independent educational evaluation at
public expense or shares with the public agency
an evaluation obtained at private expense, the
results of the evaluation—

(1) Must be considered by the public agency, if
it meets agency criteria, in any decision made with
respect to the provision of FAPE to the child; and

(2) May be presented by any party as evidence
at a hearing on a due process complaint under
subpart E of this part regarding that child.

(over) —}»
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Independent Educational Evaluation (IEE)

(d) Requests for evaluations by hearing officers. If a
hearing officer requests an independent educa-
tional evaluation as part of a hearing on a due
process complaint, the cost of the evaluation
must be at public expense.

(e) Agency criteria. (1) If an independent educa-
tional evaluation is at public expense, the criteria
under which the evaluation is obtained, including
the location of the evaluation and the qualifica-
tions of the examiner, must be the same as the
criteria that the public agency uses when it ini-
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tiates an evaluation, to the extent those criteria are
consistent with the parent’s right to an indepen-
dent educational evaluation.

(2) Except for the criteria described in para-
graph (e)(1) of this section, a public agency may
not impose conditions or timelines related to
obtaining an independent educational evaluation
at public expense.

(Authority: 20 U.S.C. 1415(b)(1) and (d)(2)(A))
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Surrogate Parents

§300.519 Surrogate parents.

(a) General. Each public agency must ensure
that the rights of a child are protected when—

(1) No parent (as defined in §300.30) can be
identified;

(2) The public agency, after reasonable efforts,
cannot locate a parent;

(3) The child is a ward of the State under the
laws of that State; or

(4) The child is an unaccompanied homeless
youth as defined in section 725(6) of the
McKinney-Vento Homeless Assistance Act (42
U.S.C. 11434a(6)).

(b) Duties of public agency. The duties of a public
agency under paragraph (a) of this section include
the assignment of an individual to act as a surro-
gate for the parents. This must include a
method—

(1) For determining whether a child needs a
surrogate parent; and

(2) For assigning a surrogate parent to the
child.

(c) Wards of the State. In the case of a child who
is a ward of the State, the surrogate parent alterna-
tively may be appointed by the judge overseeing
the child’s case, provided that the surrogate meets
the requirements in paragraphs (d)(2)(i) and (e)
of this section.

(d) Criteria for selection of surrogate parents. (1)
The public agency may select a surrogate parent in
any way permitted under State law.

(2) Public agencies must ensure that a person
selected as a surrogate parent—
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(i) Is not an employee of the SEA, the LEA, or
any other agency that is involved in the education
or care of the child;

(ii) Has no personal or professional interest
that conflicts with the interest of the child the
surrogate parent represents; and

(iii) Has knowledge and skills that ensure
adequate representation of the child.

(e) Non-employee requirement; compensation. A
person otherwise qualified to be a surrogate
parent under paragraph (d) of this section is not
an employee of the agency solely because he or
she is paid by the agency to serve as a surrogate
parent.

(f) Unaccompanied homeless youth. In the case of
a child who is an unaccompanied homeless
youth, appropriate staff of emergency shelters,
transitional shelters, independent living programs,
and street outreach programs may be appointed
as temporary surrogate parents without regard to
paragraph (d)(2)(i) of this section, until a surro-
gate parent can be appointed that meets all of the
requirements of paragraph (d) of this section.

(g) Surrogate parent responsibilities. The surrogate
parent may represent the child in all matters
relating to—

(1) The identification, evaluation, and educa-
tional placement of the child; and

(2) The provision of FAPE to the child.

(h) SEA responsibility. The SEA must make
reasonable efforts to ensure the assignment of a
surrogate parent not more than 30 days after a
public agency determines that the child needs a
surrogate parent.

(Authority: 20 U.S.C. 1415(b)(2))
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Transfer of Parental Rights at Age of Majority

§300.520 Transfer of parental rights at age of
majority.

(a) General. A State may provide that, when a
child with a disability reaches the age of majority
under State law that applies to all children (except
for a child with a disability who has been deter-
mined to be incompetent under State law)—

(1)(i) The public agency must provide any
notice required by this part to both the child and
the parents; and

(ii) All rights accorded to parents under Part B
of the Act transfer to the child;

(2) All rights accorded to parents under Part B
of the Act transfer to children who are incarcerated
in an adult or juvenile, State or local correctional
institution; and
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(3) Whenever a State provides for the transfer
of rights under this part pursuant to paragraph
(a)(1) or (a)(2) of this section, the agency must
notify the child and the parents of the transfer of
rights.

(b) Special rule. A State must establish proce-
dures for appointing the parent of a child with a
disability, or, if the parent is not available, another
appropriate individual, to represent the educa-
tional interests of the child throughout the period
of the child’s eligibility under Part B of the Act if,
under State law, a child who has reached the age
of majority, but has not been determined to be
incompetent, can be determined not to have the
ability to provide informed consent with respect
to the child’s educational program.

(Authority: 20 U.S.C. 1415(m))
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Looking at How We Come to Agreement

Instructions: Brainstorm with a partner to complete the sheet below.

Expressing Disagreement

So you're disagreeing with someone about something. How do you express yourself, get your opinion
across, make sure the other person knows how you feel or what you want? How do others express
themselves? Name as many ways of expressing disagreement as you can think of—the funny and mature
ones, too, like sticking out your tongue. Two suggestions are provided to get you started.

Nah-nah-nah-
nah-nah-nah.

Honkety-honk!

Finding Resolution

Now brainstorm as many ways as you and your partner can for resolving the disagreement—
such as the example we've provided at the right.

0
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State Complaint Procedures

§300.151 Adoption of State complaint
procedures.

(a) General. Each SEA must adopt written
procedures for—

(1) Resolving any complaint, including a com-
plaint filed by an organization or individual from
another State, that meets the requirements of
§300.153 by—

(i) Providing for the filing of a
complaint with the SEA; and

(ii) At the SEA’s discretion,
providing for the filing of a
complaint with a public agency
and the right to have the SEA
review the public agency’s decision
on the complaint; and

(2) Widely disseminating to parents and other
interested individuals, including parent training
and information centers, protection and advocacy
agencies, independent living centers, and other
appropriate entities, the State procedures under
§§300.151 through 300.153.

(b) Remedies for denial of appropriate services. In
resolving a complaint in which the SEA has found
a failure to provide appropriate services, an SEA,
pursuant to its general supervisory authority
under Part B of the Act, must address—

(1) The failure to provide appropriate services,
including corrective action appropriate to address
the needs of the child (such as compensatory
services or monetary reimbursement); and

(2) Appropriate future provision of services for
all children with disabilities.

Approved by the Office of Management and Budget under
control numbers 1820-0030 and 1820-0600)

(Authority: 20 U.S.C. 1221e-3)
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§300.152 Minimum State complaint
procedures.

(a) Time limit; minimum procedures. Each SEA
must include in its complaint procedures a time
limit of 60 days after a complaint is filed under
§300.153 to—

(1) Carry out an independent on-site investiga-
tion, if the SEA determines that an investigation is
necessary;

(2) Give the complainant the opportu-
nity to submit additional information,
either orally or in writing, about the

allegations in the complaint;

(3) Provide the public agency with
the opportunity to respond to the
% complaint, including, at a minimum—

(i) At the discretion of the public agency, a
proposal to resolve the complaint; and

(ii) An opportunity for a parent who has filed a
complaint and the public agency to voluntarily
engage in mediation consistent with §300.506;

(4) Review all relevant information and make
an independent determination as to whether the
public agency is violating a requirement of Part B
of the Act or of this part; and

(5) Issue a written decision to the complainant
that addresses each allegation in the complaint
and contains—

(i) Findings of fact and conclusions; and

(ii) The reasons for the SEA’s final decision.

(over) -}»
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State Complaint Procedures

(b) Time extension; final decision;
implementation. The SEA’s proce-
dures described in paragraph (a)
of this section also must—

(1) Permit an extension of the /)
time limit under paragraph (a) of
this section only if—

Q

(i) Exceptional circumstances exist
with respect to a particular complaint;
or

(ii) The parent (or individual or organization, if
mediation or other alternative means of dispute
resolution is available to the individual or organi-
zation under State procedures) and the public
agency involved agree to extend the time to
engage in mediation pursuant to paragraph
(a)(3)(ii) of this section, or to engage in other
alternative means of dispute resolution, if avail-
able in the State; and

(2) Include procedures for effective implemen-
tation of the SEA’s final decision, if needed,
including—

(i) Technical assistance activities;
(ii) Negotiations; and
(iii) Corrective actions to achieve compliance.

(c) Complaints filed under this section and due
process hearings under §300.507 and §§300.530
through 300.532. (1) If a written complaint is
received that is also the subject of a due process
hearing under §300.507 or §§300.530 through
300.532, or contains multiple issues of which one
or more are part of that hearing, the State must
set aside any part of the complaint that is being
addressed in the due process hearing until the
conclusion of the hearing. However, any issue in
the complaint that is not a part of the due process
action must be resolved using the time limit and
procedures described in paragraphs (a) and (b) of
this section.
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(2) If an issue raised in a com-
plaint filed under this section
has previously been decided in
a due process hearing involv-
ing the same parties—

»/\_
[

(i) The due process hearing
decision is binding on that
issue; and

(ii) The SEA must inform the complainant to
that effect.

(3) A complaint alleging a public agency’s
failure to implement a due process hearing deci-
sion must be resolved by the SEA.

Approved by the Office of Management and Budget under
control numbers 1820-0030 and 1820-0600)

(Authority: 20 U.S.C. 1221e-3)

§300.153 Filing a complaint.

(a) An organization or individual may file a
signed written complaint under the procedures
described in §§300.151 through 300.152.

(b) The complaint must include—

(1) A statement that a public agency has
violated a requirement of Part B of the Act or of
this part;

(2) The facts on which the statement is based;

(3) The signature and contact information for
the complainant; and

(4) If alleging violations with respect to a
specific child—

(i) The name and address of the residence of
the child;

(continued on next page)_}»
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State

(ii) The name of the school the
child is attending;

(iii) In the case of a homeless
child or youth (within the mean-
ing of section 725(2) of the
McKinney-Vento Homeless Assis-
tance Act (42 U.S.C. 11434a(2)),
available contact information for the
child, and the name of the school the child is
attending;

(iv) A description of the nature of the problem
of the child, including facts relating to the prob-
lem; and

(v) A proposed resolution of the problem to
the extent known and available to the party at the
time the complaint is filed.
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Complaint Procedures

(c) The complaint must allege a

violation that occurred not more
than one year prior to the date that
the complaint is received in accor-
dance with §300.151.

Q

(d) The party filing the complaint
must forward a copy of the complaint
to the LEA or public agency serving the
child at the same time the party files the com-
plaint with the SEA.

(Approved by the Office of Management and Budget under
control numbers 1820-0030 and 1820-0600)

(Authority: 20 U.S.C. 1221e-3)
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Mediation

§300.506 Mediation.

(a) General. Each public
agency must ensure that
procedures are established
and implemented to allow
parties to disputes involving
any matter under this part,
including matters arising prior

<~

(ii)) Who would explain the
benefits of, and encourage the use
of, the mediation process to the

parents.

(3)(i) The State must maintain a
list of individuals who are quali-
fied mediators and knowledgeable

in laws and regulations relating to

to the filing of a due process
complaint, to resolve disputes
through a mediation process.

(b) Requirements. The procedures must meet the
following requirements:

(1) The procedures must ensure that the
mediation process—

(i) Is voluntary on the part of the parties;

(ii) Is not used to deny or delay a parent’s right
to a hearing on the parent’s due process
complaint, or to deny any other rights afforded
under Part B of the Act; and

(iii) Is conducted by a qualified and impartial
mediator who is trained in effective mediation
techniques.

(2) A public agency may establish procedures
to offer to parents and schools that choose not to
use the mediation process, an opportunity to
meet, at a time and location convenient to the
parents, with a disinterested party—

(i) Who is under contract with an appropriate
alternative dispute resolution entity, or a parent
training and information center or community
parent resource center in the State established
under section 671 or 672 of the Act; and
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the provision of special education
and related services.

(ii) The SEA must select mediators on a ran-
dom, rotational, or other impartial basis.

(4) The State must bear the cost of the
mediation process, including the costs of meet-
ings described in paragraph (b)(2) of this section.

(5) Each session in the mediation process must
be scheduled in a timely manner and must be
held in a location that is convenient to the parties
to the dispute.

(6) If the parties resolve a dispute through the
mediation process, the parties must execute a
legally binding agreement that sets forth that
resolution and that—

(i) States that all discussions that occurred
during the mediation process will remain
confidential and may not be used as evidence in
any subsequent due process hearing or civil
proceeding; and

(ii) Is signed by both the parent and a
representative of the agency who has the authority
to bind such agency.

(over) —}»
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(7) A written, signed mediation agreement
under this paragraph is enforceable in any State
court of competent jurisdiction or in a district
court of the United States. Discussions that occur
during the mediation process must be
confidential and may not be used as evidence in
any subsequent due process hearing or civil
proceeding of any Federal court or State court of a
State receiving assistance under this part.

(c) Impartiality of mediator. (1) An individual
who serves as a mediator under this part—

(i) May not be an employee of the SEA or the
LEA that is involved in the education or care of
the child; and
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(ii) Must not have a personal or professional
interest that conflicts with the person’s objectivity.

(2) A person who otherwise qualifies as a
mediator is not an employee of an LEA or State
agency described under §300.228 solely because
he or she is paid by the agency to serve as a
mediator.

(Approved by the Office of Management and Budget under
control number 1820-0600)

(Authority: 20 U.S.C. 1415(e))
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Due Process Complaints

§300.507 Filing a due process
complaint.

(a) General. (1) A parent
or a public agency may file a
due process complaint on
any of the matters described
in §300.503(a)(1) and (2)
(relating to the identification,
evaluation or educational placement of a child
with a disability, or the provision of FAPE to the
child).

(2) The due process complaint must allege a
violation that occurred not more than two years
before the date the parent or public agency knew
or should have known about the alleged action
that forms the basis of the due process complaint,
or, if the State has an explicit time limitation for
filing a due process complaint under this part, in
the time allowed by that State law, except that the
exceptions to the timeline described in
§300.511(f) apply to the timeline in this section.

(b) Information for parents. The public agency
must inform the parent of any free or low-cost
legal and other relevant services available in the
area if—

(1) The parent requests the information; or

(2) The parent or the agency files a due process
complaint under this section.

(Approved by the Office of Management and Budget under
control number 1820-0600)

(Authority: 20 U.S.C. 1415(b)(6))
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§300.508 Due process complaint.

(a) General. (1) The public agency must have
procedures that require either party, or the
attorney representing a party, to provide to
the other party a due process complaint
(which must remain confidential).

(2) The party filing a due process complaint
must forward a copy of the due process complaint
to the SEA.

(b) Content of complaint. The due process
complaint required in paragraph (a)(1) of this
section must include—

(1) The name of the child;
(2) The address of the residence of the child;

(3) The name of the school the child is attend-
ing;

(4) In the case of a homeless child or youth
(within the meaning of section 725(2) of the
McKinney-Vento Homeless Assistance Act (42
U.S.C. 11434a(2)), available contact information
for the child, and the name of the school the
child is attending;

(5) A description of the nature of the problem
of the child relating to the proposed or refused
initiation or change, including facts relating to the
problem; and

(6) A proposed resolution of the problem to
the extent known and available to the party at the
time.

(over) -}»
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(c) Notice required before a hearing on a due
process complaint. A party may not have a hearing
on a due process complaint until the party, or the
attorney representing the party, files a due process
complaint that meets the requirements of para-
graph (b) of this section.

(d) Sufficiency of complaint. (1) The due process
complaint required by this section must be
deemed sufficient unless the party receiving the
due process complaint notifies the hearing officer
and the other party in writing, within 15 days of
receipt of the due process complaint, that the
receiving party believes the due process complaint
does not meet the requirements in paragraph (b)
of this section.

(2) Within five days of receipt of notification
under paragraph (d)(1) of this section, the hear-
ing officer must make a determination on the face
of the due process complaint of whether the due
process complaint meets the requirements of
paragraph (b) of this section, and must immedi-
ately notify the parties in writing of that determi-
nation.

(3) A party may amend its due process com-
plaint only if—

(i) The other party consents in writing to the
amendment and is given the opportunity to
resolve the due process complaint through a
meeting held pursuant to §300.510; or

(ii) The hearing officer grants permission,
except that the hearing officer may only grant
permission to amend at any time not later than
five days before the due process hearing begins.

(4) If a party files an amended due process
complaint, the timelines for the resolution meet-
ing in §300.510(a) and the time period to resolve
in §300.510(b) begin again with the filing of the
amended due process complaint.

(e) LEA response to a due process complaint. (1) If
the LEA has not sent a prior written notice under
§300.503 to the parent regarding the subject
matter contained in the parent’s due process
complaint, the LEA must, within 10 days of
receiving the due process complaint, send to the
parent a response that includes—
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(i) An explanation of why the agency proposed
or refused to take the action raised in the due
process complaint;

(ii) A description of other options that the IEP
Team considered and the reasons why those
options were rejected;

(iii) A description of each evaluation procedure,
assessment, record, or report the agency used as
the basis for the proposed or refused action; and

(iv) A description of the other factors that are
relevant to the agency’s proposed or refused
action.

(2) A response by an LEA under paragraph
(e)(1) of this section shall not be construed to
preclude the LEA from asserting that the parent’s
due process complaint was insufficient, where
appropriate.

(f) Other party response to a due process complaint.
Except as provided in paragraph (e) of this sec-
tion, the party receiving a due process complaint
must, within 10 days of receiving the due process
complaint, send to the other party a response that
specifically addresses the issues raised in the due
process complaint.

[Authority: 20 U.S.C. 1415(b)(7), 1415(c)(2))

§300.509 Model forms.

(a) Each SEA must develop model forms to
assist parents and public agencies in filing a due
process complaint in accordance with
§§300.507(a) and 300.508(a) through (c) and to
assist parents and other parties in filing a State
complaint under §§300.151 through 300.153.
However, the SEA or LEA may not require the use
of the model forms.

(b) Parents, public agencies, and other parties
may use the appropriate model form described in
paragraph (a) of this section, or another form or
other document, so long as the form or docu-
ment that is used meets, as appropriate, the
content requirements in §300.508(b) for filing a
due process complaint, or the requirements in
§300.153(b) for filing a State complaint.

Authority: 20 U.S.C. 1415(b)(8))
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§300.510 Resolution process.

(a) Resolution meeting. (1)
Within 15 days of receiving
notice of the parent’s due
process complaint, and prior
to the initiation of a due
process hearing under
§300.511, the LEA must convene
a meeting with the parent and
the relevant member or members
of the IEP Team who have specific
knowledge of the facts identified in the
due process complaint that—

(i) Includes a representative of the public
agency who has decision-making authority on
behalf of that agency; and

(ii) May not include an attorney of the LEA
unless the parent is accompanied by an attorney.

(2) The purpose of the meeting is for the
parent of the child to discuss the due process
complaint, and the facts that form the basis of the
due process complaint, so that the LEA has the
opportunity to resolve the dispute that is the
basis for the due process complaint.

(3) The meeting described in paragraph (a)(1)
and (2) of this section need not be held if—

(i) The parent and the LEA agree in writing to
waive the meeting; or

(ii) The parent and the LEA agree to use the
mediation process described in §300.506.

(4) The parent and the LEA determine the
relevant members of the IEP Team to attend the
meeting.
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(b) Resolution period. (1) If the LEA
has not resolved the due process
complaint to the satisfaction of
the parent within 30 days of the
receipt of the due process
complaint, the due process
hearing may occur.

(2) Except as provided in para-
graph (c) of this section, the
timeline for issuing a final decision
under §300.515 begins at the expira-
tion of this 30-day period.

(3) Except where the parties have jointly
agreed to waive the resolution process or to use
mediation, notwithstanding paragraphs (b)(1)
and (2) of this section, the failure of the parent
filing a due process complaint to participate in the
resolution meeting will delay the timelines for the
resolution process and due process hearing until
the meeting is held.

(4) If the LEA is unable to obtain the participa-
tion of the parent in the resolution meeting after
reasonable efforts have been made (and docu-
mented using the procedures in §300.322(d)), the
LEA may, at the conclusion of the 30-day period,
request that a hearing officer dismiss the parent’s
due process complaint.

(5) If the LEA fails to hold the resolution
meeting specified in paragraph (a) of this section
within 15 days of receiving notice of a parent’s
due process complaint or fails to participate in the
resolution meeting, the parent may seek the
intervention of a hearing officer to begin the due
process hearing timeline.

(over) -}»
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(c) Adjustments to 30-day resolution period. The
45-day timeline for the due process hearing in
§300.515(a) starts the day after one of the follow-
ing events:

(1) Both parties agree in writing to waive the
resolution meeting;

(2) After either the mediation or resolution
meeting starts but before the end of the 30-day
period, the partiesagree in writing that no agree-
ment is possible;

(3) If both parties agree in writing to continue
the mediation at the end of the 30-day resolution
period, but later, the parent or public agency
withdraws from the mediation process.

(d) Written settlement agreement. If a resolution
to the dispute is reached at the meeting described
in paragraphs (a)(1) and (2) of this section, the
parties must execute a legally binding agreement
that is—

NICHCY: www.nichcy.org
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(1) Signed by both the parent and a represen-
tative of the agency who has the authority to bind
the agency; and

(2) Enforceable in any State court of competent
jurisdiction or in a district court of the United
States, or, by the SEA, if the State has other
mechanisms or procedures that permit parties to
seek enforcement of resolution agreements,
pursuant to §300.537.

(e) Agreement review period. If the parties execute
an agreement pursuant to paragraph (c) of this
section, a party may void the agreement within 3
business days of the agreement’s execution.

Authority: 20 U.S.C. 1415(f)(1)(B))
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§300.51 | Impartial due process hearing.

(a) General. Whenever a due process complaint
is received under §300.507 or §300.532, the
parents or the LEA involved in the dispute must
have an opportunity for an impartial due process
hearing, consistent with the procedures in
§§300.507, 300.508, and 300.510.

(b) Agency responsible for conducting the due
process hearing. The hearing described in paragraph
(a) of this section must be conducted by the SEA
or the public agency directly responsible for the
education of the child, as determined under State
statute, State regulation, or a written policy of the
SEA.

(c) Impartial hearing officer. (1) At a minimum, a
hearing officer—

(i) Must not be—

(A) An employee of the SEA or the LEA that is
involved in the education or care of the child; or

(B) A person having a personal or professional
interest that conflicts with the person’s objectivity
in the hearing;

(ii) Must possess knowledge of, and the ability
to understand, the provisions of the Act, Federal
and State regulations pertaining to the Act, and
legal interpretations of the Act by Federal and
State courts;

(iii) Must possess the knowledge and ability to
conduct hearings in accordance with appropriate,
standard legal practice; and

(iv) Must possess the knowledge and ability to
render and write decisions in accordance with
appropriate, standard legal practice.
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(2) A person who otherwise qualifies to con-
duct a hearing under paragraph (c)(1) of this
section is not an employee of the agency solely
because he or she is paid by the agency to serve as
a hearing officer.

(3) Each public agency must keep a list of the
persons who serve as hearing officers. The list
must include a statement of the qualifications of
each of those persons.

(d) Subject matter of due process hearings. The
party requesting the due process hearing may not
raise issues at the due process hearing that were
not raised in the due process complaint filed
under §300.508(b), unless the other party agrees
otherwise.

(e) Timeline for requesting a hearing. A parent or
agency must request an impartial hearing on their
due process complaint within two years of the
date the parent or agency knew or should have
known about the alleged action that forms the
basis of the due process complaint, or if the State
has an explicit time limitation for requesting such
a due process hearing under this part, in the time
allowed by that State law.

(f) Exceptions to the timeline. The timeline de-
scribed in paragraph (e) of this section does not
apply to a parent if the parent was prevented from
filing a due process complaint due to—

(1) Specific misrepresentations by the LEA that
it had resolved the problem forming the basis of
the due process complaint; or

(2) The LEA’s withholding of information from
the parent that was required under this part to be
provided to the parent.

(Approved by the Office of Management and Budget under
control number 1820-0600)

(Authority: 20 U.S.C. 1415(f)(1)(A),
1415(£)(3)(A)—(D))

(over) —}»
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§ 300.512 Hearing rights.

(a) General. Any party to a
hearing conducted pursuant to
§§300.507 through 300.513 or
§§300.530 through 300.534, or
an appeal conducted pursuant to
§300.514, has the right to—

(1) Be accompanied and advised
by counsel and by individuals with
special knowledge or training with
respect to the problems of children with disabili-
ties;

(2) Present evidence and confront, cross-
examine, and compel the attendance of witnesses;

(3) Prohibit the introduction of any evidence
at the hearing that has not been disclosed to that
party at least five business days before the hear-
ing;

(4) Obtain a written, or, at the option of the
parents, electronic, verbatim record of the hearing;
and

(5) Obtain written, or, at the option of the
parents, electronic findings of fact and decisions.

(b) Additional disclosure of information. (1) At
least five business days prior to a hearing con-
ducted pursuant to §300.511(a), each party must
disclose to all other parties all evaluations com-
pleted by that date and recommendations based
on the offering party’s evaluations that the party
intends to use at the hearing.

(2) A hearing officer may bar any party that fails
to comply with paragraph (b)(1) of this section
from introducing the relevant evaluation or
recommendation at the hearing without the
consent of the other party.

NICHCY: www.nichcy.org 38E
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kS (c) Parental rights at hearings. Parents
involved in hearings must be given
the right to—

(1) Have the child who is the
subject of the hearing present;

(2) Open the hearing to the
public; and

(3) Have the record of the hearing
and the findings of fact and decisions
described in paragraphs (a)(4) and (a)(5) of this
section provided at no cost to parents.

Authority: 20 U.S.C. 1415(f)(2), 1415(h))

§300.513 Hearing decisions.

(a) Decision of hearing officer on the provision of
FAPE. (1) Subject to paragraph (a)(2) of this
section, a hearing officer’s determination of
whether a child received FAPE must be based on
substantive grounds.

(2) In matters alleging a procedural violation, a
hearing officer may find that a child did not
receive a FAPE only if the procedural inadequa-
cies—

(i) Impeded the child’s right to a FAPE;

(ii) Significantly impeded the parent’s opportu-
nity to participate in the decision-making process
regarding the provision of a FAPE to the parent’s
child; or

(iii) Caused a deprivation of educational
benefit.

(3) Nothing in paragraph (a) of this section
shall be construed to preclude a hearing officer

from ordering an LEA to comply with procedural
requirements under §§300.500 through 300.536.

(continued on next page)_}»
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(2) If there is an appeal, the SEA
must conduct an impartial review of
the findings and decision appealed.
The official conducting the review
must—

(b) Construction clause. Nothing in
§§300.507 through 300.513 shall be
construed to affect the right of a
parent to file an appeal of the due
process hearing decision with the
SEA under §300.514(b), if a State

level appeal is available. (i) Examine the entire hearing

record;
(c) Separate request for a due process

hearing. Nothing in §§300.500 (ii) Ensure that the procedures at

through 300.536 shall be construed to the hearing were consistent with the

preclude a parent from filing a separate requirements of due process;

due process complaint on an issue separate

from a due process complaint already filed.

(iii) Seek additional evidence if necessary. If a
hearing is held to receive additional evidence, the

(d) Findings and decision to advisory panel and rights in §300.512 apply;
general public. The public agency, after deleting any

personally identifiable information, must— (iv) Afford the parties an opportunity for oral

or written argument, or both, at the discretion of

(1) Transmit the findings and decisions referred the reviewing official;
to in §300.512(a)(5) to the State advisory panel . .
established under §300.167: and (v) Make an independent decision on comple-

tion of the review; and

(2) Make those findings and decisions available

to the public (vi) Give a copy of the written, or, at the option

of the parents, electronic findings of fact and

(Authority: 20 U.S.C. 1415(f)(3)(E) and (F), 1415(h)(4), decisions to the parties.

1415(0))
(c) Findings and decision to advisory panel and

general public. The SEA, after deleting any person-
ally identifiable information, must—

§300.514 Finality of decision; appeal;
impartial review. (1) Transmit the findings and decisions referred
to in paragraph (b)(2)(vi) of this section to the

(a) Finality of hearing decision. A decision made State advisory panel established under §300.167;

in a hearing conducted pursuant to §§300.507

and
through 300.513 or §§300.530 through 300.534 is
final, except that any party involved in the hearing (2) Make those findings and decisions available
may appeal the decision under the provisions of to the public.

paragraph (b) of this section and §300.516.
(d) Finality of review decision. The decision made

(b) Appeal of decisions; impartial review. (1) If the by the reviewing official is final unless a party
hearing required by §300.511 is conducted by a brings a civil action under §300.516.
public agency other than the SEA, any party
aggrieved by the findings and decision in the (Authority: 20 U.S.C. 1415(g) and (h)(4), 1415(i)(1)(A),
hearing may appeal to the SEA. 1415(i)(2))

(continued on next page)—“
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§300.515 Timelines and

Tuesday

Process Hearing Provisions

A §300.516 Civil action.

17

convenience of hearings
and reviews.

(a) The public agency
must ensure that not later
than 45 days after the expira-
tion of the 30 day period
under §300.510(b), or the adjusted time
periods described in §300.510(c)—

(1) A final decision is reached in the hearing;
and

(2) A copy of the decision is mailed to each of
the parties.

(b) The SEA must ensure that not later than 30
days after the receipt of a request for a review—

(1) A final decision is reached in the review;
and

(2) A copy of the decision is mailed to each of
the parties.

(c) A hearing or reviewing officer may grant
specific extensions of time beyond the periods set
out in paragraphs (a) and (b) of this section at
the request of either party.

(d) Each hearing and each review involving oral
arguments must be conducted at a time and place
that is reasonably convenient to the parents and
child involved.

Authority: 20 U.S.C. 1415(f)(1)(B)(ii),
1415(g), 1415(i)(1))
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‘[ (a) General. Any party
' aggrieved by the findings and
decision made under
§§300.507 through 300.513
or §§300.530 through
300.534 who does not have
the right to an appeal under
§300.514(b), and any party aggrieved by the
findings and decision under §300.514(b), has the
right to bring a civil action with respect to the due
process complaint notice requesting a due process
hearing under §300.507 or §§300.530 through
300.532. The action may be brought in any State
court of competent jurisdiction or in a district
court of the United States without regard to the
amount in controversy.

(b) Time limitation. The party bringing the
action shall have 90 days from the date of the
decision of the hearing officer or, if applicable, the
decision of the State review official, to file a civil
action, or, if the State has an explicit time limita-
tion for bringing civil actions under Part B of the
Act, in the time allowed by that State law.

(c) Additional requirements. In any action
brought under paragraph (a) of this section, the
court—

(1) Receives the records of the administrative
proceedings;

(2) Hears additional evidence at the request of
a party; and

(3) Basing its decision on the preponderance of
the evidence, grants the relief that the court
determines to be appropriate.

(continued on next page)—u

40E
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(d) Jurisdiction of district courts. The district
courts of the United States have jurisdiction of
actions brought under section 615 of the Act
without regard to the amount in controversy.

(e) Rule of construction. Nothing in this part
restricts or limits the rights, procedures, and
remedies available under the Constitution, the
Americans with Disabilities Act of 1990, title V of
the Rehabilitation Act of 1973, or other Federal
laws protecting the rights of children with disabili-
ties, except that before the filing of a civil action
under these laws seeking relief that is also avail-
able under section 615 of the Act, the procedures
under §§300.507 and 300.514 must be exhausted
to the same extent as would be required had the
action been brought under section 615 of the Act.

(Authority: 20 U.S.C. 1415(i)(2) and (3)(A),
1415(1))

§300.518 Child’s status during proceedings.

(a) Except as provided in §300.533, during the
pendency of any administrative or judicial pro-
ceeding regarding a due process complaint notice
requesting a due process hearing under §300.507,
unless the State or local agency and the parents of
the child agree otherwise, the child involved in the
complaint must remain in his or her current
educational placement.

Handouts for Theme E: Modules 17-19

41E

(b) If the complaint involves an application for
initial admission to public school, the child, with
the consent of the parents, must be placed in the
public school until the completion of all the
proceedings.

(c) If the complaint involves an application for
initial services under this part from a child who is
transitioning from Part C of the Act to Part B and
is no longer eligible for Part C services because the
child has turned three, the public agency is not
required to provide the Part C services that the
child had been receiving. If the child is found
eligible for special education and related services
under Part B and the parent consents to the initial
provision of special education and related services
under §300.300(b), then the public agency must
provide those special education and related
services that are not in dispute between the parent
and the public agency.

(d) If the hearing officer in a due process
hearing conducted by the SEA or a State review
official in an administrative appeal agrees with the
child’s parents that a change of placement is
appropriate, that placement must be treated as an
agreement between the State and the parents for
purposes of paragraph (a) of this section.

(Authority: 20 U.S.C. 1415(j))
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§300.517 Attorneys’ fees.

(a) In general. (1) In any action :

or proceeding brought under
section 615 of the Act, the court, LLi
in its discretion, may award

reasonable attorneys’ fees as part

of the costs to—

(i) The prevailing party who is
the parent of a child with a disabil-
ity;

(ii) To a prevailing party who is an SEA
or LEA against the attorney of a parent who files a
complaint or subsequent cause of action that is
frivolous, unreasonable, or without foundation,
or against the attorney of a parent who continued
to litigate after the litigation clearly became frivo-
lous, unreasonable, or without foundation; or

(iii) To a prevailing SEA or LEA against the
attorney of a parent, or against the parent, if the
parent’s request for a due process hearing or
subsequent cause of action was presented for any
improper purpose, such as to harass, to cause
unnecessary delay, or to needlessly increase the
cost of litigation.

(2) Nothing in this subsection shall be con-
strued to affect section 327 of the District of
Columbia Appropriations Act, 2005.

(b) Prohibition on use of funds. (1) Funds under
Part B of the Act may not be used to pay attor-
neys’ fees or costs of a party related to any action
or proceeding under section 615 of the Act and
subpart E of this part.

(2) Paragraph (b)(1) of this section does not
preclude a public agency from using funds under
Part B of the Act for conducting an action or
proceeding under section 615 of the Act.
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(c) Award of fees. A court awards
reasonable attorneys’ fees under
section 615(i)(3) of the Act con-

sistent with the following:

(1) Fees awarded under section
615(i)(3) of the Act must be
based on rates prevailing in the
community in which the action or
proceeding arose for the kind and
quality of services furnished. No
bonus or multiplier may be used in
calculating the fees awarded under
this paragraph.

(2)(i) Attorneys’ fees may not be awarded and
related costs may not be reimbursed in any action
or proceeding under section 615 of the Act for
services performed subsequent to the time of a
written offer of settlement to a parent if—

(A) The offer is made within the time pre-
scribed by Rule 68 of the Federal Rules of Civil
Procedure or, in the case of an administrative
proceeding, at any time more than 10 days before
the proceeding begins;

(B) The offer is not accepted within 10 days;
and

(C) The court or administrative hearing officer
finds that the relief finally obtained by the parents
is not more favorable to the parents than the offer
of settlement.

(ii) Attorneys’ fees may not be awarded relating
to any meeting of the IEP Team unless the meet-
ing is convened as a result of an administrative
proceeding or judicial action, or at the discretion
of the State, for a mediation described in
§300.500.

(over) -}»
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(iii) A meeting conducted pursuant to §300.510
shall not be considered— (A) A meeting convened
as a result of an administrative hearing or judicial
action; or

(B) An administrative hearing or judicial action
for purposes of this section.

(3) Notwithstanding paragraph (c)(2) of this
section, an award of attorneys’ fees and related
costs may be made to a parent who is the prevail-
ing party and who was substantially justified in
rejecting the settlement offer.

(4) Except as provided in paragraph (c)(5) of
this section, the court reduces, accordingly, the
amount of the attorneys’ fees awarded under
section 615 of the Act, if the court finds that—

(i) The parent, or the parent’s attorney, during
the course of the action or proceeding, unreason-
ably protracted the final resolution of the contro-
versy;
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(ii) The amount of the attorneys’ fees otherwise
authorized to be awarded unreasonably exceeds
the hourly rate prevailing in the community for
similar services by attorneys of reasonably compa-
rable skill, reputation, and experience;

(iii) The time spent and legal services furnished
were excessive considering the nature of the action
or proceeding; or

(iv) The attorney representing the parent did
not provide to the LEA the appropriate informa-
tion in the due process request notice in accor-
dance with §300.508.

(5) The provisions of paragraph (c)(4) of this
section do not apply in any action or proceeding
if the court finds that the State or local agency
unreasonably protracted the final resolution of
the action or proceeding or there was a violation
of section 615 of the Act.

(Authority: 20 U.S.C. 1415(i)(3)(B)-(G))
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‘ Sponge or Sieve?

Instructions: Familiarize yourself with the three columns below. The trainer will give you
a prompt. Write the prompt in column 1. Can you immediately answer the prompt? If so,
check the “Yes!” box in Column 2. If not, which of the 4 strategies in Column 3 would
you use to get the information you need? Be honest! Check all that apply.

Don’t Know. Guess Pll...
Prompt from Trainer 'I("ew :\,"s“:e:' Ask Look  Gowithwhat Do nothing.
P mmediately: someone. itup. I remember. | Who cares?
1. O Yes! a a a a
) U Yes! a a Q a
U Yes! Q Q Q Q
3.
U Yes! d d Q d
4.
Q Yes! a . Q a
5.
Q Yes! a a Q a
6.
Q Yes! a a a a
7.
Q Yes! u u Q u
8. Q Yes! a Q Q Q
Q Yes! a a a a
9.
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Discipline Procedures
§300.530 Authority of school personnel.

(a) Case-by-case determination. School personnel
may consider any unique circumstances on a case-
by-case basis when determining whether a change
in placement, consistent with the other require-
ments of this section, is appropriate for a child
with a disability who violates a code of student
conduct.

(b) General. (1) School personnel under this
section may remove a child with a disability who
violates a code of student conduct from his or her
current placement to an appropriate interim
alternative educational setting, another setting, or
suspension, for not more than 10 consecutive
school days (to the extent those alternatives are
applied to children without disabilities), and for
additional removals of not more than 10 consecu-
tive school days in that same school year for
separate incidents of misconduct (as long as those
removals do not constitute a change of placement
under §300.536).

(2) After a child with a disability has been
removed from his or her current placement for 10
school days in the same school year, during any
subsequent days of removal the public agency
must provide services to the extent required under
paragraph (d) of this section.

(c) Additional authority. For disci-
plinary changes in placement that
would exceed 10 consecutive school
days, if the behavior that gave rise to
the violation of the school code is
determined not to be a manifesta-
tion of the child’s disability pursuant
to paragraph (e) of this section,
school personnel may apply the
relevant disciplinary procedures to
children with disabilities in the same

Handouts for Theme E: Modules 17-19

47E

manner and for the same duration as the proce-
dures would be applied to children without
disabilities, except as provided in paragraph (d) of
this section.

(d) Services. (1) A child with a disability who is
removed from the child’s current placement
pursuant to paragraphs (c), or (g) of this section
must—

(i) Continue to receive educational services, as
provided in §300.101(a), so as to enable the child
to continue to participate in the general education
curriculum, although in another setting, and to
progress toward meeting the goals set out in the
child’s 1IEP; and

(ii) Receive, as appropriate, a functional behav-
ioral assessment, and behavioral intervention
services and modifications, that are designed to
address the behavior violation so that it does not
recur.

(2) The services required by paragraph (d)(1),
(d)(3), (d)(4), and (d)(5) of this section may be
provided in an interim alternative educational
setting.

(3) A public agency is only required to provide
services during periods of removal to a child with
a disability who has been removed from his or her

current placement for 10 school days or
less in that school year, if it provides
services to a child without disabili-
ties who is similarly removed.

(4) After a child with a
disability has been removed from
his or her current placement for
10 school days in the same school
year, if the current removal is for
not more than 10 consecutive
school days and is not a change

(over) -}»
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of placement under §300.536, school personnel,
in consultation with at least one of the child’s
teachers, determine the extent to which services
are needed, as provided in §300.101(a),
so as to enable the child to continue

to participate in the general educa-

tion curriculum, although in an-

other setting, and to progress

toward meeting the goals set out

in the child’s IEP.

(5) If the removal is a change of
placement under §300.536, the
child’s IEP Team determines appro-
priate services under paragraph (d)(1)
of this section.

(e) Manifestation determination. (1) Within 10
school days of any decision to change the place-
ment of a child with a disability because of a
violation of a code of student conduct, the LEA,
the parent, and relevant members of the child’s
IEP Team (as determined by the parent and the
LEA) must review all relevant information in the
student’s file, including the child’s IEP, any teacher
observations, and any relevant information
provided by the parents to determine—

(i) If the conduct in question was caused by, or
had a direct and substantial relationship to, the
child’s disability; or

(ii) If the conduct in question was the direct
result of the LEA’s failure to implement the IEP.

(2) The conduct must be determined to be a
manifestation of the child’s disability if the LEA,
the parent, and relevant members of the child’s
IEP Team determine that a condition in either
paragraph (e)(1)(i) or (1)(ii) of this section was
met.

(3) If the LEA, the parent, and relevant mem-
bers of the child’s IEP Team determine the condi-
tion described in paragraph (e)(1)(ii) of this
section was met, the LEA must take immediate
steps to remedy those deficiencies.
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(f) Determination that behavior was a manifesta-
tion. If the LEA, the parent, and relevant members
of the IEP Team make the determination that the
conduct was a manifestation of the

child’s disability, the IEP Team must—

(1) Either—

(i) Conduct a functional behavioral
assessment, unless the LEA had
conducted a functional behavioral

assessment before the behavior that

resulted in the change of placement
occurred, and implement a behavioral
intervention plan for the child; or

(ii) If a behavioral intervention plan already has
been developed, review the behavioral interven-
tion plan, and modify it, as necessary, to address
the behavior; and

(2) Except as provided in paragraph (g) of this
section, return the child to the placement from
which the child was removed, unless the parent
and the LEA agree to a change of placement as
part of the modification of the behavioral inter-
vention plan.

(g) Special circumstances. School personnel may
remove a student to an interim alternative educa-
tional setting for not more than 45 school days
without regard to whether the behavior is deter-
mined to be a manifestation of the child’s disabil-
ity, if the child—

(1) Carries a weapon to or possesses a weapon
at school, on school premises, or to or at a school
function under the jurisdiction of an SEA or an
LEA;

(2) Knowingly possesses or uses illegal drugs,
or sells or solicits the sale of a controlled sub-
stance, while at school, on school premises, or at a
school function under the jurisdiction of an SEA
or an LEA; or

(continued on next page)_}»
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(3) Has inflicted serious bodily injury upon
another person while at school, on school pre-
mises, or at a school function under the jurisdic-
tion of an SEA or an LEA.

(h) Notification. On the date on which the
decision is made to make a removal that consti-
tutes a change of placement of a child with a
disability because of a violation of a code of
student conduct, the LEA must notify the parents
of that decision, and provide the parents the
procedural safeguards notice described in
§300.504.

(i) Definitions. For purposes of this section, the
following definitions apply:

(1) Controlled substance means a drug or other
substance identified under schedules I, 1I, III, 1V,
or V in section 202(c) of the Controlled Sub-
stances Act (21 U.S.C. 812(c)).

(2) Illegal drug means a controlled substance;
but does not include a controlled substance that
is legally possessed or used under the supervision
of a licensed health-care professional or that is
legally possessed or used under any other author-
ity under that Act or under any other provision of
Federal law.

(3) Serious bodily injury has the meaning given
the term “serious bodily injury” under paragraph
(3) of subsection (h) of section 1365 of title 18,
United States Code.

(4) Weapon has the meaning given the term
“dangerous weapon” under paragraph (2) of the
first subsection (g) of section 930 of title 18,
United States Code.

(Authority: 20 U.S.C. 1415(k)(1) and (7))

Handouts for Theme E: Modules 17-19

§300.531 Determination of setting.

The child’s IEP Team determines the interim
alternative educational setting for services under
§300.530(c), (d)(5), and (g).

(Authority: 20 U.S.C. 1415(k)(2))

In response to a public comment asking for
more clarification of the meaning of the term
“serious bodily injury,” the Department
provided the following excerpt from the
definition of that term from 18 U.S.C.
1365(h)(3):

The term serious bodily injury means bodily
injury that involves—

1. A substantial risk of death;
2. Extreme physical pain;
3. Protracted and obvious disfigurement; or

4. Protracted loss or impairment of the
function of a bodily member, organ, or
mental faculty. (71 Fed. Reg. 46723)

In response to a public comment seeking
more clarification of the term “weapon,” the
Department provided the following excerpt
from the definition of “dangerous weapon”
in 18 U.S.C. 04-Z(g)(2):

[T]he term dangerous weapon means a
weapon, device, instrument, material, or
substance, animate or inanimate, that is
used for, or is readily capable of, causing
death or serious bodily injury, except that
such term does not include a pocket knife
with a blade of less than 2 ¥ inches in
length. (71 Fed. Reg. 46723)
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§300.532 Appeal.

(a) General. The parent of a child with
a disability who disagrees with any
decision regarding placement under
§§300.530 and 300.531, or the manifes-
tation determination under §300.530(e),
or an LEA that believes that maintaining
the current placement of the child is
substantially likely to result in injury to the
child or others, may appeal the decision by
requesting a hearing. The hearing is requested by
filing a complaint pursuant to §§300.507 and
300.508(a) and (b).

(b) Authority of hearing officer. (1) A hearing
officer under §300.511 hears, and makes a deter-
mination regarding an appeal under paragraph (a)
of this section.

(2) In making the determination under para-
graph (b)(1) of this section, the hearing officer
may—

(i) Return the child with a disability to the
placement from which the child was removed if
the hearing officer determines that the removal
was a violation of §300.530 or that the child’s
behavior was a manifestation of the child’s dis-
ability; or

(ii) Order a change of placement of the child
with a disability to an appropriate interim alterna-
tive educational setting for not more than 45
school days if the hearing officer determines that
maintaining the current placement of the child is
substantially likely to result in injury to the child
or to others.

(3) The procedures under paragraphs (a) and
(b)(1) and (2) of this section may be repeated, if
the LEA believes that returning the child to the
original placement is substantially likely to result
in injury to the child or to others.

NICHCY: www.nichcy.org

(c) Expedited due process hearing. (1)
Whenever a hearing is requested under
paragraph (a) of this section, the par-

ents or the LEA involved in the dispute
must have an opportunity for an
impartial due process hearing consis-
tent with the requirements of
§§300.507 and 300.508(a) through (¢)
and §§300.510 through 300.514, except as
provided in paragraph (c)(2) through (4)
of this section.

(2) The SEA or LEA is responsible for arranging
the expedited due process hearing, which must
occur within 20 school days of the date the
complaint requesting the hearing is filed. The
hearing officer must make a determination within
10 school days after the hearing.

(3) Unless the parents and LEA agree in writing
to waive the resolution meeting described in
paragraph (c)(3)(i) of this section, or agree to use
the mediation process described in §300.506—

(i) A resolution meeting must occur within
seven days of receiving notice of the due process
complaint; and

(ii) The due process hearing may proceed
unless the matter has been resolved to the satis-
faction of both parties within 15 days of the
receipt of the due process complaint.

(4) A State may establish different State-im-
posed procedural rules for expedited due process
hearings conducted under this section than it has
established for other due process hearings, but,
except for the timelines as modified in paragraph
(c)(3) of this section, the State must ensure that
the requirements in §§300.510 through 300.514
are met.

(5) The decisions on expedited due process
hearings are appealable consistent with §300.514.

(continued on next page)_}»
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§300.533 Placement during appeals.

When an appeal under §300.532 has been
made by either the parent or the LEA, the child
must remain in the interim alternative educational
setting pending the decision of the hearing officer
or until the expiration of the time period specified
in §300.530(c) or (g), whichever occurs first,
unless the parent and the SEA or LEA agree other-
wise.

(Authority: 20 U.S.C. 1415(k)(4)(A))

§300.534 Protections for
children not

determined eligible for
special education

(3) The teacher of the child, or other
personnel of the LEA, expressed specific concerns
about a pattern of behavior demonstrated by the
child directly to the director of special education
of the agency or to other supervisory personnel of
the agency.

(c) Exception. A public agency would not be
deemed to have knowledge under paragraph (b)
of this section if—

(1) The parent of the child—

(i) Has not allowed an evaluation
of the child pursuant to §§300.300
through 300.311; or

(ii) Has refused services under
this part; or

and related services.

(a) General. A child who has not
been determined to be eligible for special
education and related services under this part
and who has engaged in behavior that violated a
code of student conduct, may assert any of the
protections provided for in this part if the public
agency had knowledge (as determined in accor-
dance with paragraph (b) of this section) that the
child was a child with a disability before the
behavior that precipitated the disciplinary action
occurred.

(b) Basis of knowledge. A public agency must be
deemed to have knowledge that a child is a child
with a disability if before the behavior that pre-
cipitated the disciplinary action occurred—

(1) The parent of the child expressed concern
in writing to supervisory or administrative person-
nel of the appropriate educational agency, or a
teacher of the child, that the child is in need of
special education and related services;

(2) The parent of the child requested an evalu-
ation of the child pursuant to §§300.300 through
300.311; or
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(2) The child has been evaluated in
accordance with §§300.300 through
300.311 and determined to not be a
child with a disability under this part.

(d) Conditions that apply if no basis of knowledge.
(1) If a public agency does not have knowledge
that a child is a child with a disability (in accor-
dance with paragraphs (b) and (c) of this section)
prior to taking disciplinary measures against the
child, the child may be subjected to the disciplin-
ary measures applied to children without disabili-
ties who engage in comparable behaviors consis-
tent with paragraph (d)(2) of this section.

(2)(i) If a request is made for an evaluation of
a child during the time period in which the child
is subjected to disciplinary measures under
§300.530, the evaluation must be conducted in an
expedited manner.

(ii) Until the evaluation is completed, the child
remains in the educational placement determined
by school authorities, which can include suspen-
sion or expulsion without educational services.

(over) -}»
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(iii) If the child is determined to be a child with
a disability, taking into consideration information
from the evaluation conducted by the agency and
information provided by the parents, the agency
must provide special education and related ser-
vices in accordance with this part, including the
requirements of §§300.530 through 300.536 and
section 612(a)(1)(A) of the Act.

(Authority: 20 U.S.C. 1415(k)(5))

§300.535 Referral to and action by law
enforcement and judicial authorities.

(a) Rule of construction. Nothing in this part
prohibits an agency from reporting a crime com-
mitted by a child with a disability to appropriate
authorities or prevents State law enforcement and
judicial authorities from exercising their responsi-
bilities with regard to the application of Federal
and State law to crimes committed by a child with
a disability.

(b) Transmittal of records. (1) An agency report-
ing a crime committed by a child with a disability
must ensure that copies of the special education
and disciplinary records of the child are transmit-
ted for consideration by the appropriate authori-
ties to whom the agency reports the crime.

(2) An agency reporting a crime under this
section may transmit copies of the child’s special
education and disciplinary records only to the
extent that the transmission is permitted by the
Family Educational Rights and Privacy Act.

(Authority: 20 U.S.C. 1415(k)(6))
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§300.536 Change of placement because of
disciplinary removals.

(a) For purposes of removals of a child with a
disability from the child’s current educational
placement under §§300.530 through 300.535, a
change of placement occurs if—

(1) The removal is for more than 10 consecu-
tive school days; or

(2) The child has been subjected to a series of
removals that constitute a pattern—

(i) Because the series of removals total more
than 10 school days in a school year;

(ii) Because the child’s behavior is substantially
similar to the child’s behavior in previous inci-
dents that resulted in the series of removals; and

(iii) Because of such additional factors as the
length of each removal, the total amount of time
the child has been removed, and the proximity of
the removals to one another.

(b)(1) The public agency determines on a case-
by-case basis whether a pattern of removals
constitutes a change of placement.

(2) This determination is subject to review
through due process and judicial proceedings.

(Authority: 20 U.S.C. 1415(k))
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Discipline Flowchart

This flowchart is intended as informal guidance to assist in making determinations regarding the provision
of services to children with disabilities during some, but not all, disciplinary removals. This flowchart is

intended to be a supplement to, and NOT a replacement for, careful study and application of IDEA and its
regulations and is not legally binding,.

School personnel decide on disciplinary removal
based on a violation of the code of student conduct.

The LEA provides services only if it
Yes . No | also provides services to nondisabled
g »| children who are similarly removed.
Is the removal | Do the removals total "
for less than or equal more than 10 school —$300.530(d)(3)—
to 10 consecutive days in the same
school days? school year?
School personnel in
consultation with one or
No Yes more of the child’s teachers
) i determine if services are needed to
Provide notice to parents continue to participate in the general
under $300.530(h). Do the series of curriculum, in another setting, and to
IEP Team determines Yes rc;movals fCOi‘lStltute ‘ti No | progress on the child’s IEP goals.
: : < change of placemen »
appro§%r(1)%t;;8r(\g)c(e i )l.lnder under §300.5367 —$§300.530(d)(4)—
—§300.530(d)(5)— v

The IEP Team conducts a FBA and

implements a BIP, or reviews and
A revises BIP. If the LEA did not imple-

Within 10 school days,

determine whether the Yes Was the removal for Yes ment the child’s IEP, it takes immed.iate
violation (behavior) is a » weapons, drugs, or » steps to remedy. After removal period
manifestation of the serious bodily injury (under §300.530 (g)), the child returns
child’s disability under for up to 45 school to the current placement unless the
§300.530(e). days under parent and LEA agree to a change, or a
§300.530(g)? hearing officer orders otherwise.
‘ T —§300.530(¢)(3) & (f); §300.532—
No
No
School personnel may
apply the same discipline The IEP Team conducts a FBA and implements a BIP,
procedures in the same or reviews and revises the existing BIP. If the LEA did
manner and for the same not implement the child’s IEP, it takes immediate
duration as are applied to steps to remedy. The child returns to the current
nondisabled children, except placement unless the parent and LEA agree, or a
as provided in §300.530(d). hearing officer orders otherwise.
—§300.530(c)— §300.530(e)(3) and (f) and §300.532.
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Case Study #1: Charlie

Instructions:

Work as a group to answer the six questions below, using the facts of Charlie’s case presented in the box.
Refer to Handout E-16, IDEA’s Discipline Provisions, as necessary to make sure your decisions comply with
what IDEA requires. Handout E-17, the Discipline Flowchart, is also available to guide your group’s
decision making.

The Situation with Charlie

Charlie is a 5™ grader who
receives special education
services for a learning
disability. Charlie is on
grade level in math and two
years below grade level in
reading. He receives services
in a resource setting for one
hour each day. Charlie has
no history of behavior
problems.

Charlie was caught
stealing software from the

computer lab at his school.
His teacher referred him to
the assistant principal who
issued a three-day suspen-
sion and required him to

return the stolen materials.

Charlie returned to the
classroom to gather his
belongings and confronted
his teacher. He called her
names, threatened to come
back to school with a knife
to “cut her,” and pretended

to swing his fists toward her.
Charlie’s teacher called the
principal, who, in accor-
dance with the student code
of conduct at the school,
issued an additional 10-day
suspension for Charlie,
bringing his total days of
suspension to 13.

I. What happens immediately to Charlie?

2. What services, if any, are provided to Charlie during his removal to an IAES?

(over) —“
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Case Study #1: Charlie

3. Who needs to be contacted?
Q‘\é\:{?’t\

%
N

Now add this information.

As required, a manifestation determi-
nation review has been held for Charlie,
and it's determined that his behavior was
not a manifestation of his disability. The
next set of decisions can now be made.

4. What disciplinary actions are permissible?

5. What, if any, services will be provided to Charlie during the duration of the disciplinary action?

6. What happens if Charlie’s parents appeal the manifestation determination?
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Case Study #2: Edward

Instructions:

Work as a group to answer the seven questions below, using the facts of Edward’s case presented in the
box. Refer to Handout E-16, IDEA’s Discipline Provisions, as necessary to make sure your decisions comply
with what IDEA requires. Handout E-17, the Discipline Flowchart, is also available to guide your group’s

decision making.

The Situation with Edward

Edward is a 10" grader an inclusion setting at his
who receives special educa- high school. Edward'’s record
tion services for a behavior includes an FBA and a BIP,
disability and under other in addition to his IEP.
health impairment, due to
his AD/HD. Edward’s high school has

a zero-tolerance policy for

Because Edward has weapons and drugs. Edward
trouble concentrating and brought a gun to school,
tends to act out, he is failing which he showed to a friend
most of his academic sub- between classes and made a
jects. He receives services in threat about using it to

I. What services, if any, are provided to Edward during this time?

2. Who needs to be contacted?
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shoot another child. A
teacher discovered the gun
and reported Edward to the
administration.

The school had Edward
immediately removed for 45
school days to an IAES.

(over) —{»
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Now add this information.

The manifestation determination review has been held for

Edward, where it is determined that his behavior was not a
manifestation of his disability. Edward’s parents appeal this
decision.

3. In what setting will Edward be placed during the appeal?

4. What, if any, services will be provided to him?

5. What is the role of the LEA?

6. What is the role of the hearing officer?

7. What is the timeline for the due process hearing?
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Case Study #3: Liz

Instructions:

Work as a group to answer the five questions below, using the facts of L:iz's case presented in the box.
Refer to Handout E-16, IDEA’s Discipline Provisions, as necessary to make sure your decisions comply with
what IDEA requires. Handout E-17, the Discipline Flowchart, is also available to guide your group’s

decision making.

The Situation with Liz

Liz is a 7™ grader who BIP that was written last
receives special education year, based on a FBA
services for an emotional conducted while she was in
disability. She has poor 5% grade.
impulse control and has
been removed from her In the cafeteria, two other
home on more than one girls began teasing Liz about
occasion for abuse. Liz her clothing and about her
spends 50% of her day in a family. The girls came right
self-contained special up to Liz and provoked her.
education class. She has a She began to fight with

them. This was the third
fight Liz had been involved
in during the past three
weeks.

She was referred to the
principal who gave her a 12-
day suspension and a
removal to an TAES.

I. What services, if any, are provided to Liz during this time of removal?

2. Who needs to be contacted?
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Now add this information.

A manifestation determination review has been held for
Liz, and it is determined that Liz's behavior was a
manifestation of her emotional disability.

3. What will happen to Liz immediately?

4. What are the next steps for the LEA?

5. Are there other steps you would take as a member of the IEP Team? If so, what?
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